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from those of the ordinary private corporation, 13 even as to gov- 
ernmental functions. This was the view of the court in the latter 
of the principal cases. 14 On the other hand, there is certainly 
merit in an argument that the right to assert the immunity from 
personal liability in the performance of governmental business 
should be the same when the agent of the government is a corpo- 
ration as it is when it is an individual, particularly since the reason 
for the formation of the Emergency Fleet Corporation may well 
have had nothing to do with the rights of suitors to bring actions. 
This was evidently in the mind of the court in the former of the 
principal cases. 15 Which view will ultimately prevail is a question. 
That creating full liability commends itself to one's sense of justice. 
But assuming the liability exists, the future has many interesting 
problems in store for us. Can money appropriated by Congress be 
used to pay judgments against that corporation, or could it be put 
into bankruptcy in the event that Congress withholds appropria- 
tions? These and many other questions occur. 

C. 0. H. 

Disqualification of Judges for Interest in the Suit 1 — 
From the fundamental principle that one cannot be judge in his 
own case 2 springs the rule that judges are disqualified to act 
because of interest in the controversy. 3 Since the doctrine is 
founded on the right of every man to have his suit decided by an 
impartial tribunal, at common law the objection might be waived 
expressly or impliedly like any other rule for a party's benefit. 4 

In many states the subject is covered by statute, and although 
there is nothing in the language to indicate a legislative intention 
to change the common law rule, and no reason for the change has 
ever been given, the courts have injected by interpretation the 
consideration of public policy that did not appear before. Where 
a statute reads a judge "shall not preside," or "shall not partic- 
ipate," or "shall not sit," as in California, 5 with a very few 



"The Lake Monroe (1919) 250 U. S. 246, 39 Sup. Ct. Rep. 460, 8 Cali- 
fornia Law Review, S3. 

14 Supra, n. 2. 

15 Supra, n. 1. 

1 Scope of the note : the note covers the general questions of disqualifica- 
tion, and under the California Code of Civil Procedure, only sub-section 1 of 
§ 170. Other notes with authorities collected 84 Am. Dec. 127, 10 Ann. Cas. 
969, Ann. Cas. 1912A, 1072. 

2 Blackstone's Commentaries, Book iii, p. 299 n. (d) ; Hob. 87; Year 
Book M. 8 Hen. VI, 20; North Bloomfield G. & M. Co. v. Keyser (1881) 
58 Cal. 315, 322. 

3 Dimes v. Grand Junction Canal (1852) 3 H. L. C. 758, 10 Eng. Rep. 
R. 301. 

* 1 Freeman on Judgments, § 145. But there is no waiver for failure to 
object where the party could not have known of the bias. Bernhamer v. 
State (1890) 123 Ind. 577, 24 N. E. 509. 

5 Cal. Code Civ. Proc, § 170. 
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conflicting decisions, 6 the prohibition is held to go to the jurisdic- 
tion and the judgment is coram non judice, and void in the most 
extreme sense, even against collateral attack. 7 The latter doctrine 
has been consistently followed in California since 1851. 8 It gov- 
erns the decision in Lindsay-Strathmore Irrigation District v. 
Superior Court of Tulare County, 9 where years of litigation are 
declared useless because of an interest founded on facts known to 
the parties all the while. This is one of the very few rules of pro- 
cedure that is not waived by failure to plead it. 

To show the absolute impossibility of a waiver, the leading case 
of Oakley v. Aspinwall 10 may be noted. There, a judge, one out 
of eight, informed the parties of his relation to Aspinwall, and that 
because of it he should decline to sit. Thereon he was urged by 
the counsel for the petitioner to hear the cause, and finally con- 
sented on its being pointed out that Aspinwall was not a party in 
interest and could not suffer by the judgment as he was indemnified. 
The judge retained his seat, but his opinion was adverse to the 
interest of the party whose counsel was mainly instrumental in 
inducing him to serve. A motion was made and granted declaring 
the judgment void. It was held under a statute similar to the one 
in California that the judge "is first excluded by the moral sense 
of all mankind; the common law next denies him the right to 
sit"; and finally the statute adds its prohibition. If he occupies 
the bench it is only as a spectator. "Where no jurisdiction exists 
by law, it cannot be conferred by consent; it is the design of the 
law to maintain the purity and impartiality of the courts and to 
insure, for their decisions, the respect and confidence of the 
community. . . . The party who desired it might be permitted to 
take the hazard of a biased decision, if he alone were to suffer for 
his folly — but the state cannot endure the scandal and reproach 
that would be visited on its judiciary in consequence. Although 
the party consent, he will invariably murmur if he do not gain his 
cause; and the very man who induced the judge to act when he 
should have forborne will be the first to arraign his decision as biased 
and unjust." Similar facts are found in Adams vs. Minor." 

The judgment is completely void and all persons attempting 
to enforce it are liable in trespass. In Birdsall v. Fuller 12 action 
had been brought by the assignee of a claim against Birdsall. 
Birdsall was arrested in execution for want, of property to satisfy 
the judgment. It appeared that one of the assignors of the note 

6 Dicta In re Hopkins' Will (1888) 3 N. Y. Supp. 661, 6 Dem. Sur. 13, 19 
N. Y. St. Rep. 528; Jeffers v. Jeffers (1911) 89 S. C. 244, 71 S. E. 810; Van 
Fleet's Collateral Attack, § 49. 

?1 Freeman on Judgments, § 146, Van Fleet's Collateral Attack, § 50; 
Horton v. Howard, infra, n. 14. 
s Infra, n. 9 at 257-259. 

» (Feb. 20, 1920) 59 Cal. Dec. 247, 187 Pac. 1056. 
w (1850) 3 N. Y. 547. 
" (1898) 121 Cal. 372, 53 Pac. 815. 
12 (1877) 11 Hun. (N. Y.) 204. 
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was a brother of the justice before whom the original action was 
tried. Since the brother of the justice directed that the arrest should 
be made, it was presumed that he was interested, and in spite of 
the further presumption that the justice knew nothing of his brother's 
part in the transaction, the plaintiff, the brother and the justice were 
all found guilty of false imprisonment. 

Another extreme case is that of Horton v. Howard 13 in which 
the purchaser under a second mortgage was allowed to set up the 
invalidity of the foreclosure of the first mortgage because of the 
disqualification of the judge, and thus to obtain the property free 
from the prior lien. 

As Judge Van Fleet points out, 14 the principle established is 
this : "A's land has once been sold at a judicial sale, and the 
purchaser has been put in possession. Years afterwards B, being 
about to purchase it, examines the record and finds the judgment 
to be founded on a note payable to bearer, and rendered after due 
personal service, by a judge in nowise related to the plaintiff or 
defendant, and the whole record fair on its face. He then pur- 
chases and takes possesion. Now A brings ejectment against 
him and is allowed to recover on showing that the plaintiff in 
action did not, but that some relative of the judge did own the 
note." 

The principle involved carries the maxim de minimis non curat 
lex 1 " to the extreme. In the case under comment the interest that 
the judge had was in the subterranean flow of water beneath his 
residence lot. He had never used the water, nor is it shown that 
he ever intended to do so. Moreover, the petitioner conceded that 
the decision could have no immediate effect on Judge Wallace's 
interests. Yet because he might some day decide to become 
independent of the municipal water company and to erect a 
windmill of his own, the interest was sufficient to disqualify him. 
The decision was inevitable, for, while it is probable that no one 
realized that there was any interest present, yet when it was 
discovered, it proved to be direct, pecuniary, and proprietary. 16 
The word "interest" should no doubt be liberally construed and 
the court should not "be astute to discover distinctions that will 
save a case" from the operation of a statute whose purpose in 
the main is salutary." But it may be questioned whether the rule 
is not likely to defeat its object and to bring on the courts the 
criticism it seeks to avoid, when courts are forced to such a 
decision as that in the case under review. It completely ignores 



is (1890) 79 Mich. 642, 44 N. W. 1112, 19 Am. St. Rep. 198. 

« Van Fleet's Collateral Attack § SO. 

" Cal. Civ. Code § 3533. 

i« Oakland v. Oakland Water Front Co. (1897) 118 Cal. 249, 252, 50 Pac. 
268: Meyer v. City of San Diego (1898) 121 Cal. 102, 53 Pac. 434, 66 Am. 
St Rep. 22, 41 L. R. A. 762; Los Angeles v. Pomeroy (1901) 133 Cal. 529, 65 
Pac. 1049. 

" North Bloomfield G. & M. Co. v. Keyser, supra, n. 2. 
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the fact that "the whole theory of administration of justice in our 
courts contemplates that judges are persons specially educated in 
the habits of impartiality and fairness." 18 H. V. D. 

Evidence Obtained by Unlawful Search and Seizure — 
Every man's house is his castle. This doctrine of individual liberty 
has just found a new application and a timely expression in Silver- 
thorne v. United States. 1 The prosecution in that case made an 
unlawful raid on the premises of the defendant, and seized all the 
private papers to be found, with the intention of using them 
against the accused. However, in accordance with Weeks v. 
United States 2 the District Court compelled the prosecution to 
return all the seized papers to the defendant because of the unlaw- 
ful manner in which they had been obtained. Then the prosecution, 
nothing loath, and having in the meanwhile taken photographic 
copies of all the papers, tried to bring the originals before the 
court by a subpoena duces tecum directed against the defendant. 
But the Supreme Court refused to countenance any such device, 
holding that a defendant is not in contempt in refusing to produce 
papers, knowledge of which the prosecution obtained by its own 
unauthorized raid. This rule is a corollary of the general proposi- 
tion, that evidence illegally obtained cannot be used in criminal 
cases. 

The doctrine^ of the principal case has sound foundation in the 
history 3 of the struggle for political rights, and in the principles 
which that struggle succeeded in making part of the bills of rights 
of our states and nation. The days before 1776 made common the 
aggravating incidents of sudden searches and seizures, of the 
obnoxious writs of assistance, and of the harassing general war- 
rants issued to search private houses for the discovery and seizure 
of personal papers wherewith to convict their owners of sedition 
against George III. This constant invasion of the citizens' "inde- 
feasible rights of personal security, personal liberty and private 
property" provoked the war against tyranny which is reflected in 
the Fourth Amendment to the Federal Constitution, whereby the 
political fathers sought to make forever impossible these practices 
which characterized the despotism of George III, and which were 
followed in the instant case. Taking common law principles as 
brought out in the famous John Wilkes cases and more particularly 
in Entick v. Carrington, they laid down the constitutional rule 4 that 

18 Oakland v. Oakland Water Front Co., supra, n. 16. 

i (January 26, 1920) 251 U. S. 385, 40 Sup. Ct. Rep. 182, White and 
Pitney, JJ., dissenting. 

2 (1914) 232 U. S. 383, 58 L. Ed. 652, 34 Sup. Ct. Rep. 341, L. R. A. 
1915B 834, Ann. Cas. 1915C 1177. 

3 See Boyd v. U. S. (1886) 116 U. S. 616, 29 L. Ed. 746, 6 Sup. Ct. Rep. 
524; Flagg v. U. S. (1916) 233 Fed. 481, 147 C C. A. 367; Cooley, Const. 
Limitations (7th ed.) pp. 425 ff, Quincy's Mass. Reports, pp. 395-540, note to 
Paxton's case of the Writ of Assistance (1761), Quincy Mass. 51. 

*U. S. Const., 4th Amendment. 



